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September 29, 2014
Jeff' S. Jordan
Supervisory Attomey

Complaints Examination & Legal Administration

. Federal Election Commission

999 E Street, NW
Washington, DC 20463
VIA FACSIMILE: (202) 219-3923

Re; h;lU—R 6860 _—-lgesno'n's'e to Complaint from Terri Lyno Land and

Terri Lvan Land for Senate
Dear Mr, Jordan:

We are writing this letter on behalf of our clients, Terri Lynn Land (“Land”), Terri Lynn
Land for Senate (the “Committee™), and Kathy Vosburg in her official capacity as Treasurer, in
response to the Complaint filed by the Michigan Democratic Party (“Complainant”) alleging
Land and the Committee violated the Federal Election Campaign Act of 1971, as amended
(“FECA” or “Act”), and Federal Election Commission (“*Commission™) regulations by making
and accepting excessive contributions, The Complaint is based purcly on conjecture and
unsubstantiated worst-case assumptions, and should be immediately dismissed.

I Background

The Complaint alleges that Land does not have sufficient “personal funds” to cover the
coniributions she has made to the Committee. The Complaint’s basis for this assertion is Land’s
Senate Personal Financial Disclosure (“PFD™) Reports, including the 2013 PFD report filed on
August 2, 2013, and amended.on July 24, 2014, and the 2014 PFD re Port filed on May 15, 2014,
and amended on July 24, 2014 (which Complainant failed to notice).” Land and her spouse have

! Candidates are réquired to filc a Scnate. PRI Report within 30 days after becoming a candidate, or by Muy 14 of
that calendar year, whichever is later, and on or before May 15 of each succeeding year an individual remuins a
caadidate. The reported value of dssets and liabilities must be within 31 days (before or after) the close of the
reporting period. Candidates must disclose financial information concerning their spouse and, dependent children,
The financial interests are generally reported hy category of amount, i.e., None {or less than §1,001), $15,000 10
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significant assets, and both receive income in the form of salaries, distributions, rent, and capital
gains, While the majority of the assets are held separately, Land jointly owns a real estate
management company, Green Light Management, LLC (“Green Light"”) with her adult son that
owns an apartment complex, and Land and Hibma maintain a joint bank account at Chémical
Bank.

Since August 2013, Land has made seven contributions to the Committee ik amounts
ranging from $50,000 to $1.2 million dollars. The majority of these funds were derived from
jointly owned assets that Land enjoys tight of access to and in which she has legal and rightful
title or an equitable interest. With respect to the contributions dated December 31, 2013 in the
amount of $600,000 and March 31, 2014 in the amount of $100,000, Land has previously sua
sponte brought the source of those funds to the Commission’s attention (P-MUR 577) and is
currenily awaiting the Commission’s requested expedited guidance. Thus, the following is in
response to the remaining five (5) contributions made by Land.

I Legal Analysis

Candidates may make unlimited expendifiites from théir 6wn personal funds:to finance
their own campaigns.®> FEC regulations provide that the personal funds of & cindidate inchude
assets that, under State law, the candidate had legal tight of access fo or conitrof over at the:time
he or she became a candidate, and with respect to.which the candidate had (1) légal and fightfol
title; or (2) an:equitable:interest.> The regulations fiirther provide that-with respect to assets
jointly owned by:the. candidateaid his ortier spouse, the; porhnn of the assets-that is équal to the
candidate’s shate of ihiezasset under the instrament of coriveyarice or. ownershlp constitutes the
candidate’s personal funds. If no specific.share is indicated by an mstrument of conveyance or
ownership, the candidate’s portlon equals one-half the value of the property.*

A. Draw from Green Light Management, LLC

The source of $750,000 contribution made on September 30, 2013 was a draw from
Green Light in the amount of $744, 000 and $6,000 of Land's personal funds maintained in her
personal bank account at Chase Bank.® Exhibit 1 reflects a “Transfer from CHK...3547" in the
amount of $744,000. Account 3547 is the Green Light Management LLC account at Chase
Bank. The funds were transferred to “Premier Plus Ckg (...8173)” which is Terri Lynn Land’s
personal account at Chase Bank.

Green Light is a real estate management company that Land has been a part owner of
since 2011, long before she became a candidate for the U.S. Senate. Land maintains a 51%

S o

$50,000, $50, 000 w SIOO 000 a.nd 80 forih Tho "value of an uset means a good faith cstimate of the dollar vnlue .
if the exact value is not known or easily obtainable.

213 C.RR §110.10.

3 11 G.F.R. 100.33(a).
411 C.F.R.§ 100.33(c).
3 See Bichibit 1.
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ownership interest in Green Light, As reflected on Land's 2014 amended PFD, the value of her
ownership interest in Green Light was reported as being between $500,000 and $1,000,000.
Land also reported receiving income of $100,000 to §1,000,000 during the relevant reporting
period, which would include the date she received the draw.

As a majority owner, Land has legal right of access to and an equitable interest in Green
Lighi. The draw Land received represented income due her, as well as a partial repayment of
funds used to capitalize the company, The $744,000 draw is consistent with her ownership
interest in Green Light, and the amount of income reported on her PFD statement, Thus, the

" $750,000 represented Land’s personal funds of which she can contribute an unlimited amount.

B, Contributions Made from Joint Checking Account

Land made four contributions that were denved from a joint bank account Land shares
with her husband, Dan Hibrna at Chemical Bank.® The contributions were made on the
following dates:

August 13,2013:  $50,000
September 31, 2013: $100,000
September 30, 2013: $100,000
June 30, 2014: $1,200,0007

The value of the joint bank actount was reported as being between $50,000 and $100,000
on Land’s amended 2013 and 2014 PFD. However, that value represents only a snapshot of the
account as of March 31, 2014, and as with any checking account, the available amount of funds .
may fluctuate daily.

Land and thma have maintained the Chemical Bank joint checking account since 1990,
and both deposit funds into the account on a regular basis. The sources of the funds in the
account are derived from income received by both Land and Hibma in the form of salaries and
distributions.

Under Michigan law, both Land and Hibma have access and control over all funds
deposited into the joint account, Specifically, Section 487.703 of the Michigan Compiled Laws

states;

When a deposit has been made, or shall hereafter be made, in any banking
institution transacting business in this state, in the name of 2 or more pessons,
payable to either or the survivor-or survivors, such deposit or any part thereof or
any interest or dxv:dend thereon and any addmons thereto, made by any 1 of the

8 See Exhlblts 2-6. The Chemical Bank account was inadvertently omiited from Land's 2013 and 2014 PFD

reports. The reports have been amended to reflect the value of the joint account. at the close of the relevant reporting
period.

7 Land wired $1,300,000-from the Chemical Bank joint account 1o her personal checking account at Chase Bank on
June- 30, 2014. On'the same day, Land wrote a check to the Conmittee for $1,200,000 (see Exhibits § and 6).
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said persons, shall become the property of such persons as joint t¢nants, and the
same shall be held for the exclusive use of the persons so named and may be paid
to any 1 of said persons during the lifetime of said persons or to the survivor or
survivors after the death of 1 of them, and such payment and the reccipt or
acquittance of the same to whom such payment is made shall be a valid and
sufficient release and dlschmge to said banking institution for all payments made
on account of such deposits prior to the receipt by said bank of notice in writing

. not to pay such deposit in accordance with the terms thereof.?

Thus, under Michigan law, either Land or Hibma may withdraw 100% of the funds at any time
without the consent of the other. Stated differently, under Michigan law, 100% of the funds in
the Chemical Bank account constitute Land’s personal funds.

Commission regulations do not specifically address joint bank accounts. However, the
Commission has prckusly concluded that “bank accounts are an exception to the one-half
interest rule” and that “it is presumed that all funds in the joint account are the candidate’s

‘personal funds.””® The one-half interest rule does nof apply “if state law gives each party access
to and control over the whole. Such state law has cssenfiaily-served-as:the *instrurent of
conveyance or ownership’ under 11 C.F.R. § 100.33{c)(1); permitting candidafes to. contribute: ap
to 100 percent of the funds beld in. a jointly held bank account with:their spouse. ni0

This has long been the position of the Commission. For example, in a matter from the
1984 election eycle, MUR 2292 (Stein), the Commission concluded that loans dérived from joint
securities and banking accounts held by the candidate and his spouse constituted the personal
funds of the candidate because the state law in the matter established joint tenancy in the case of
joint deposits in banking and securities accounts. Similarly, in a matter from the 1994 cycle,
MUR 3505 (Klink), the Commission concluded that loans derived from a joint bank account held
by the candidate and his spouse constituted the personsl fiinds.of the canididate, pursuant to state
law. And in an audit from the 1994 election cycle,. CRA-490 (Citizens for Jack Metedlf), the
Commission approved the Office of General Coungél’s analysis that loans from a candidate’s
personal joint hank account maintained with his spouse-were eonsidered the candidate’s personal
fund and were not sabject to the contributions limits of thie:Act, statitig “[J]omt ‘ank accounts.
are unique in the law and consequenily are viewed differently from other jointly held pmperty
for purposes of personal funds analysis under the Commission's regulations. u

More recently, in a Commission audit from the 2006 election cycle, Friends for Menor,
the Commission found that the contribution limits of the Act and Commission regulations did not

® MCL 487.703. See Negaunee Nat. Bank v. L& Beau, 195 Mich. 502, 508, 161'N.W. 974, 975 (1917)

#MUR 3505 (Klink), General Counsel’s Report at 23 (concluding that loans from a joint bank account held by the
candidate and his spouse constituted the candidate's personal funds).

fa. "Addendum to Legal Ahdlysis.on Proposed Interim Audit Report-on Friends.for Menor (ERA 732)-—-Contnbuhons .
from:Persanal Punds in:Jointly Held Bank Accounts duted Jul. 2, 2008 af 122 (slaung this intefpiictation is consistent
thh 0dC's: aualysns iiv’thé:Bauer foi President Audit (LRA 543) , MUR 3505 Klink) aid-MUR 2292 (Stein).

" See Proposed Final Audit Report on Citizens for Yack Metcalf (LRA #490) at 4.

CLARK ML
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apply to 4 $9,000 loan from a candidate’s spotise. In that case, the source of the funds were from
the sale of stock belonging solely to the candidate’s spouse that were deposzted into & }omt
personal bank account of the candidate and the spoiise after the campaign had started.

stated in Finding 2 of the Final Audit Report:

FFM [Friends for Menor] reported a $9,000 loan from the Candidate. The source
of the funds was a $10,000 check drawn on a trust and made payable to the
‘Candidate’s spouse. The $10,000 check was deposited into the joint checking
account. of the Candidate and his spouse. On the same day a $9,000 check was
issued payable to FFM and signed by the Candidate’s spouse, The memo line of
this check identified the purpose as a loan to FFM. The balance in the joint
personal account on the day prior to: the depoent of $10,000 was not. sufﬂclcnt to
allow for the transfer of $9,000 to FFM."

The Audit staff concluded that FFM received an excessive contribution from the
Candidste’s spouse. A majority of the Commission, however, disagreed. The Commission’s
Conclusion in the Final Audit Report states:

The Commission considered the extent to which the contribution fimits of 2
U.S.C. 441a(a)(1)(A) and 11 CFR § 110.1(a) and (b) applies to the loan from the
funds of the Candidate’s spouse that had first been deposited into a joint account
of the spouse and the Candidate. The Commission determmed that the
contribution limits of the Act and Regulations did not apply to this loan.'"*

In the Menor audit, the original source of the funds was not the candidate’s, but because
the funds were deposited into the joint bank account, the candidate, under Hawaii law, had
access and control over 100 percent of the funds in the joint account thus making them the
candidate’s personal funds. Indeed, the Office of General Counsel specifically withdrew its
recommendation to the Audit Division “to analyze the $9,000 loan as a possible contribution by
the candidate using his spouse’s assets,” stating that “[{]f the candidate intended to make the
contnbutlosn. he could have permissibly doné so using all $11,302 in the joint personal
account.™

As in the Menor audit and other precedent described above, Land has “legal right of
access to or control over” and “an equitable interest” in all funds deposited into the joint bank

aatsrneneme ....‘--n .

i R.on Menor filed his Statement of Cand.ldacy on.May 23, 2006, The source of the funds was a check dated July

30, 2006 that was drawn on a revoceable trust bank account. The payment was made to the Candidate’s spouse in
order lo buy out lier interest in stock eamings in an ontity called Market City. See Committec’s Response to Interim
Audit Report of the Audit Division dated Apr. 9, 2009 at 4.

“ Priends for Menor Final Audit Repoit, Finding 2, at 8.

" Friends for Menor Final Audit Report, Finding 2 at 8, See Cortification dated Oct. 22, 2010 (Commissioners
Hunter, McGahn II, Pétersen and Walther voted affirmatively for the decision. Cammissioners Bauerly and
Weintraub dissented.).

'S Addendum to Legal Analysis on Proposed Interim Audit Report on Friends for Menor (ILRA 732)—Contributlons
from Personal Funds in Jointly Held Bank Accounts dated Jul. 2, 2008 at 2.

{LRARK FIELL
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account.’® As such, all the funds in the joint bank account are deemed Land’s personal funds,
and. Land was permitted to make a contribution to the Committee using those funds.

Ifl, Conclusion

Such a politically motivated, speculative Complaint should not provide the basis to find
“reason to believe” Land violated the Act. The Commission may find “reason to believe” only if
a complainant sets forth sufficient specific facts, which, if proven true, would constitule a
violation of FECA.. See MUR 4960 (Hillary Clinton), Statement.of Reasons of Commissioners
Maison, Sandstrom, Smith and Thomas (Dec. 21, 2001). Unwarrainted legal conclusions from
asserted facts or mere speculation will not be accepted as.ime, and the Commission will dismiss
a complaint if it consists of factual alleganom thit aré refiited with:sufficiently compelling
evidence. Id

On its f3ie; the Michigan-Democratic:Party's Complaint in this matter is asking for an
opén-ended ﬁshmg expedition’of Land’s and her husband’s financial resources based simply on
worst-case specilation deawnfroin Land’s:PFD reports—reports which are a snap shot in time of
#-candidate’s assets, and therefore not-directly relevant to compliance with the Act.
Consequcntly, we respectfully request that-the Conimission recogriize the facial legal and factual
ingufficléncy of the complaint and:immediately:dismiss it.

Thank you for your consideration.of this matter, and please do not hesitate to contact me
directly at (202) 572-8663 with any questions.

Coumel to Terri | yn;z Land, Terri Lyrm Land for
Senate, and Kathy Vosburg in her aﬁ‘ cial capacity
as Treasurer

e e . LSanamsaait

6 oo Memorandum to Robert J. Costa Proposed Pina) Audit Report on Citizens for Jack Metcalf (LRA #490) at 4,
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